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EACT.S 

The facts are undisputed. Plaintiff- 
Appellant Zichello was elected to a ten year term as 
Judge of the Civil Court, New York County on November 
<1, 1969. He was born on November 1, 1904 and at- 
tained âge seventy on November 1, 1974. Under the 
challenged State statute and constitutional provision 
(Art. 6 §15 N.Y.S. Constitution; §23 N.Y.S. Judiciary 
Law) he must retire at the end of the calendar year 
in which he reaches his seventieth birthday. 

The court be_ow, Griesa, D.J., declined to 
convene a three judge court to co.nsider the con- 
stitutionality of the aforementioned statutory provi¬ 
sions and dismissed the action. The instant appeal 
stems from such order. 

ISSUE PRESENTEP 

May the State of New York constitutionally 
mandate the retirement of a judge simply by virtue of 
his having attained âge seventy?* 


* This appeal also présents issues related 
to the abridgement of rights of plaintiff 
Rubino and other members of his class 
(i.e. Zichello supporters and voters over 
seventy years of âge). These issues go 
beyond the scope of this brief which is 
limited to the above stated issue. 
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ARGUMENT 

The challenged statutory provisions, in 
mâhdating retirement at âge seventy, without excep¬ 
tion, deprive Plaintiff-Appellant Zichello and other 
judges similarly situated, whether elected or ap- 
pointed, of the opportunity to complété their terms 
in office. 

The right to hold public offj -e is guar- 
anteed by the First Amendment (Communiet Party of 
Indiana v. Whitcomb, 414 U.S. 441 (1974); Manoueo v. 
Taft, 476 F.(2d) 187 (let Cir. 1973)). 

Unless there is a compelling contravening 
public interest, the rights of an individual to com¬ 
plété his term in office, without regard to his âge 
alone should not be abridged. Police Dept. of Chicago 
v. Uoeby, 408 U.S. 92 (1972). 

In the court below, no sufficient reasons 
were asserted by the Respondents or the court below 
to justify the intrusion upon the rights of Appellant 
Zichello and other judges arriving at the âge of 
seventy. 

The effect of the mandatory retirement 
provision is to create an irrebuttable presumption 
that a judge, upon attaining âge seventy, is no 



longer capable of fulfilling his responsibiliti.es on 
the bench. 

Statutes creating irrebuttable presumptions 
hâve long been held in disfavor by the courts as being 
potentially violative of the Due Process Clause. In 
Heiner v. Donnan, 285 U.S. 312 (1932) the Suprême 
Court, in invalidating a statute creating an irre¬ 
buttable presumption, stated "... that a statute 
creating a presumption which opérâtes to deny a fair 
opportunity to rebut it violâtes the due process 
clause of the Fourteenth Amendment" (at p. 329). 

In Cleveland Board of Education v. LaFleur, 
414 U.S. 632 (1974), the Suprême Court recently came 
wO grips with a very similar statutory conclusive 
presumption. It asserted in essence that prégnant 
school teachers were not fit to continue their em- 
ployment as teachers aliter several months of preg- 
nancy. In condemning the broad sweep of this rule, 
tha court indicated that "The Due Process Clause re- 

quired a more individualized détermination" since the 

^ * 

statutory presumption was neither necessarily nor 
universally true. 

So, too, with the arbitrary fixing of âge 
seventy as the end of a judicial career. Indeed, 

Mr. Justice Rehnquist, in his dissent in LaFleur, 
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clearly perceived the application of the majority 
opinion there to the instant situation when he stated 
that "... the court will hâve to strain valiantly 
in order to avoid having today's opinion lead to the 
invalidation of mandatory retirement statutes ..." 

While it is clearly more convenient for the 
State to sweep ail seventy year old jurists from the 
bench without considering their continued capabili- 
ties, the court in Vlandis v. Mine, 412 U.S. 441 
(1973) refused to accept this argument to sustain 
another conclusive presumption created by statute. 

It was said that "The State's interest in adminis¬ 
trative ease and certainty cannot, in and of itself, 
save the conclusive presumption from invalidity under 
the Due Process Clause where there are other reason- 
able and practicable means of establishing the perti¬ 
nent facts on which the State's objective is premised" 
(at p. 451). 

Reasonable alternatives to the conclusive 
détermination that a septuagenarian can no longer 
function as a judge are to be found in the New York 
State Constitution itself. Article 6 §25 provides 
that certain judges may continue to serve until âge 
seventy-six provided a certification of•the judge's 
continued ability is first secured. 
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Similarly Article 6 §22 créâtes a court of 
the judiciary which has, as one of its primary pur- 
poses, the jurisdiction to inquire into the abilities 
of members of the judiciary. Admittedly, this juris- 
ôiction is punitive in design, but in administration, 
could provide the individualized détermination called 
fçr by the courts to further secure the rights of an 
individual. 

To summarily deny an individual the right 
to continue his chosen employment simply as a resuit 
of his having attained a stated âge is violative of 
due process. See Murgia v. Commonwealth of Mass. Bd. 
of Retirement, Z76 F. Supp. 753 (D. Mass. 1974). 

While the main thrust of Appellant's argu¬ 
ment is aimed at invalidating the retirement provi¬ 
sions by reason of the violation of due process, 
there is some basis to consider the provisions 
violative of the equal protection clause. 

As noted supra, certain members of the 
judiciary can serve beyond âge seventy (Art. 6 §25). 
Plaintiff-Appellant Zichello, as well as ail other 
Civil, Family and Criminal Court Judges, are not 
accorded that privilège. 


Moreover, it appears that no other elected 
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officiais are subject to mandatory retirement. 

There seems to be no rational basis for 
this différentiation, e. g. function, activities and 
duties of legislators and executives as compared to 
judges. Absent some justification for the discrimi¬ 
nation, the offending provision of law must be 
stricken. Ali v. Division of State Athletic Commis¬ 
sion, 316 F. Supp. 1246 (S.D.N.Ï. 1970); Reed v. Reed, 
404 U.S. 71 (1971); Weiss v. Walsh, 324 F. Supp. 75 
(S.D.N.Ï. 1971), aff'd 461 F.(2d) 846. 

C O NCLUS I.QN 

The court below erred in summarily dismissing 
the instant action. Such dismissal should be reversed 
and this action remanded to the District Court for a 
hearing before a three judge court. 

Respectfully submitted, 

DIKMAN & EOTTER, Esqs. 

Attorneys for New York City 

Family Court Judges' Assn. 

Amicus Curiae 

ALLAN S. BOTTER 
MICHAEL DIKMAN. 


of counsel 
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